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more modern corporation. The present day shareholder is an in- 
dividual investor rather than a business associate. He is but 
remotely connected with the management of the business. Credit 
is ordinarily extended to the corporation as such. It seems more 
logical to work out an actual estoppel or to apply the doctrine of 
fairness between the parties and to impose liability upon a 
corporation de facto rather than upon the associates as partners. 

M. IV. D. 

Corporations: Liability of Officers for Debts of Cor- 
poration. — Are the officers of a corporation which begins busi- 
ness and contracts debts before all of its capital stock is fully sub- 
scribed liable on that account to the creditors for the debts of the 
corporation, at least to the amount of the unsubscribed stock? 
In the case of McKay v. Garman 1 the Supreme Court of Wash- 
ington, following an earlier decision, 2 has held that in the absence 
of a statute to that effect they are not. 3 

Under different statutory provisions than those existing in 
Washington results different from that reached in the instant 
case have been arrived at. For instance, where for some reason 
the corporation is not bound by the contract made in its name 
by its officers, as where the statute provides that it shall not be 
so bound until a certain part of its stock has been subscribed 
and that has not been done, the officers have been held personally 
liable to those with whom such contracts were made on the theory 
of a breach of an implied warranty of their authority to contract for 
the corporation. 4 So also, where none of the stock of the pro- 
posed corporation has been subscribed and where it is held, or 
where the statute provides, that subscription to a part at least of 
the entire capital stock shall be a condition precedent to the ex- 
istence of the corporation, the directors will be held responsible 
for the debts created in the corporate name. 5 

In California those dealing with corporations are protected 
in several ways. In the first place the law requires that for every 



Am. Rep. 85; McGrew v. City Produce Exchange (1886), 85 Tenn. 572, 
4 Am. St. Rep. 771. 

1 (Dec. 29, 1915), 153 Pac. 1082. 

2 American Radiator Co. v. Kinnear (1909), 56 Wash. 210, 105 
Pac. 630, 35 L. R. A. (N. S.) 453. Accord, Thornton v. Balcom (1892), 
85 Iowa, 198, 52 N. W. 190. 

3 Contra, Burns v. Beck (1889), 83 Ga. 471, 10 S. E. 121; Hequem- 
bourg v. Edwards (1900), 155 Mo. 514, 56 S. W. 490, on the ground 
that those dealing with a corporation have a right to believe that its 
stock has been fully subscribed before it begins business and that the 
officers who allow it to contract debts before that is the case commit 
a legal fraud for which they are liable to those injured in the same 
way as if they had actually fraudulently misrepresented the amount of 
stock subscribed. 

* Farmers' Co-op. Trust Co. v. Floyd (1890), 47 Ohio St. 525, 26 
N. E. 110, 12 L. R. A. 346, 21 Am. St. Rep. 846. 

« Walton v. Oliver (1892), 49 Kan. 107, 30 Pac. 172, 33 Am. St. 
Rep. 355. 
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corporation a statement as to the amount of stock actually sub- 
scribed and by whom be included in the articles of incorporation 
filed with the Secretary of State. 6 This gives everyone the power 
to obtain notice of facts from which some idea may be obtained 
as to the financial responsibility of the corporation. Then, too, 
the stockholders of every corporation are individually liable for 
its debts in the proportion that the stock held by each bears to the 
total subscribed stock. 7 And thirdly, the directors are jointly and 
severally liable, except those who dissented or were absent from 
the meeting at which the indebtedness was authorized, for the 
debts of the corporation contracted in excess of the subscribed 
capital stock. 8 

But these provisions have not been deemed sufficient by the 
legislature to protect those dealing with certain classes of cor- 
porations. Consequently the statutes specify the amount of capital 
stock which all banking, trust, insurance, railroad, wagon road and 
telegraph corporations must have when organized and also that a 
certain proportion of such stock must be subscribed and actually 
paid in before the corporation is chartered. 9 And this requirement 
is a condition precedent to the existence of such corporations. 10 
Thus in the case of these classes of corporations not only is an 
actual cash fund for the payment of debts provided, but, if such 
an attempted corporation were to begin business before the required 
amount of stock was paid in, its officers would probably be liable 
for the amount of its debts under the doctrine above mentioned, 
which holds the directors liable on an implied warranty of au- 
thority. 

To regulate the organization of every commercial corporation 
in this way would, perhaps, be neither practical nor desirable; not 
practical for an attempt by the legislature to specify the minimum 
capital for every corporation beginning business would require 
a complex classification of business enterprises; not desirable 
because it would necessarily tend to prevent the organization of 
small corporations. But would it not be feasible and beneficial for 
the law to require as a condition precedent to the organization of 
every corporation that a certain proportion of its total capital 
stock should not only be subscribed but also paid for? Such a 
requirement would not be an unjust burden upon bona fide in- 
corporators and would obviate the existing possibility of organiz- 
ing corporations with a large amount of capital stock, little or none 



6 Cal. Civ. Code, § 290. 

7 Cal. Const., Art XII, § 3; Cal. Civ. Code, § 322; Brown v. 
Merrill (1895), 107 Cal. 446, 40 Pac. 557, 48 Am. St. Rep. 145. 

8 Cal. Civ. Code, § 309; Moore v. Lent (1889), 81 Cal. 502, 22 
Pac. 875; Underhill v. Santa Barbara L. B. & I. Co. (1892), 93 Cal. 
300, 28 Pac. 1049. See also 3 California Law Review, 21. 

9 Cal. Civ. Code, §§ 290a, 293, 294, 424. 

"People v. Chambers (1871), 42 Cal 201; People v. Flint (1883), 
64 Cal. 49, 28 Pac. 495. 
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of which is paid for, or even subscribed. It would put in the 
treasury of every corporation when organized a cash fund with 
which to meet its obligations and would thus protect those deal- 
ing with it. Furthermore, if this requirement were made a con- 
dition precedent to the existence of the corporation, the officers 
of an attempted corporation which neglected to comply with this 
law would be personally liable on the breach of their implied 
warranty of their authority to contract for an existing corporation 
for the amount of the debts which they contracted in the corporate 
name. 

G. C. D. 

Criminal Law: Larceny: Theft of Goods by One En- 
trusted With Their Custody. — People v. Dye 1 affords an illus- 
tration of the unnatural and strained development of the common 
law in regard to the crime of larceny. The defendant in the prin- 
cipal case was the keeper of a hygienic institute. The complain- 
ing witness went to this institution to take a steam bath in order 
to be relieved of a cold, but instead was relieved of his money, 
which was taken by the defendant from the pockets of his clothes. 
The clothes had been hung by the defendant or his attendant upon 
hooks provided for that purpose in the dressing room, the de- 
fendant knowing that there was money in the pockets. The com- 
plainant testified that he expected the defendant to keep the money 
and clothing safely. The defendant was convicted of larceny and 
the conviction was affirmed despite his strenuous objections that 
he was not a thief but an embezzler. The court held that the 
evidence justified the jury in finding that the defendant had only 
the care and custody of the clothes and the money but not the 
possession, and so the act would be larceny. 

The problem presented to the court is not easily solved, for 
in the whole theory of the law no conception is more difficult 
than possession. Because it involves a corporeal and a mental 
element, a holding and an intent to hold, situations frequently 
arise falling without the defined bounds, despite the learned defi- 
nitions of eminent theorists. The servant who holds goods has 
actual physical control but not possession for he has only the 
intent to exclude others in the protection of his master's posses- 
sion. Lost goods are deemed to be possessed by the loser until 
found, although all hope of finding has been abandoned. Though 
physical control and intent to hold are both lacking, possession 
remains. In the principal case, the defendant's claim of posses- 
sion is based upon the fact that the clothes are hung upon the walls 
of his establishment. But he had only the intent to protect and 
not to hold the clothes hung up in the public dressing room. The 
owner of the clothes relied on the keeper to care for them, but 
had not the intention of yielding up his possession. The problem 

1 (Dec. 14, 1915), 21 Cal. App. Dec. 842, 154 Pac. 875. 



